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APPLICATION FOR PATENT TERM ADJUSTMENT 
UNDER 37 C.F.R. § 1.705(b) 

Hon. Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Dear Sir: 

Reconsideration is respectfully requested of the Patent Term Adjustment that was 
indicated in the Notice of Allowance to be 394 days in respect of the above-identified 
application. Applicants respectfully submit that the Patent Term Adjustment should be 466 days 
under 37 C.F.R. §§ 1.703-1.705 and 35 U.S.C. § 154(b) since the initial determination of Patent 
Term Adjustment improperly overlaps A period delay with B period delay, instead of adding 
such delays. 

Reference is made to 35 USC 154(b)(2)(A) (the "Actual Delay" limitation). The 
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statute limits Patent Term Adjustment where USPTO delays overlap: " To the extent that periods 
of delay specified in paragraph (1) overlap , the period of any adjustment granted under this 
subsection shall not exceed the actual number of days the issuance of the patent was delayed." 35 
USC 154(b)(2)(A). Granting either the greater of the A period (i.e., delay under 35 U.S.C. § 
154(b)(l)(A)(i)) or the B period (i.e., delay under 35 U.S.C. § 154(b)(1)(B)) is not in 
accordance with the statute and the patentee is due a term extension in an amount equal to 
the A period plus the B period, except for any actual overlap between the two periods. The 
B period begins when the USPTO has failed to issue a patent within three years, not before. In 
calculating these two periods, computation of the A period begins at 14 months following the 
filing date and calculation of the B period begins at three years following the filing date. 

Thus, computing the patent term adjustment consistent with 35 USC 
154(b)(2)(A), Applicants respectfully submit that the patent term adjustment should be 466 days 
assuming that the patent issues August, 4, 2009, which is the Tuesday before the date that is 28 
weeks after the mailing date of the Notice of Allowance. 

The present application was filed April 7, 2004. As supported by the attached 
AIPA Term Calculation Report, the A period delay of 37 C.F.R. § 1 .703(a) is equal to 457 days 
(see Row A on page 2). The B period delay of 37 C.F.R. § 1 .703(b) is equal to 72 days assuming 
the patent issues August 4, 2009 (see Row B on page 2). The period of actual overlap of the A 
period delay and the B period delay is 0 days (see page 6). Thus, the non-overlapping portion of 
the A period delay and the B period delay is 529 days (see page 6). Applicants have delayed a 
total of 63 days under 37 C.F.R. § 1.704 (see Rows D and N on page 3 and 5). The attached 
AIPA Term Calculation Report is calculated consistent with 35 USC 154(b)(2)(A). Thus, the 
patent term adjustment should be 466 days (457+72-32-31 days), not 394 days as printed in the 
Notice of Allowance (see pages 1 and 4). 

This patent application is not subject to a terminal disclaimer. 

This application for patent term adjustment is timely filed no later than the 
payment of the issue fee under 37 C.F.R. § 1.705(b). 
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According to 37 C.F.R. § 1.705(b)(1), the fee of 37 C.F.R. § 1.18(e) is provided 

herewith. 



Dated: 




Attachment: AIPA Term Calculation Report (6 pages) 



Address all correspondence to: 



FITCH, EVEN, TABIN & FLANNERY 
120 So. LaSalle Street, Ste. 1600 
Chicago, IL 60603 
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